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ORDER

PER Ms MADHUMITA ROY -JM:

The instant appeal filed by the assessee is doteagainst the order dated
25.02.2022 passed by the PCIT-1, Bhopal (M.P.)efhafter referred to as
‘PCIT)") under Section 263 of the Income-Tax Ac®61 (hereinafter referred to
as ‘the Act) arising out of the order dated 292019 passed by the
DCIT/ACIT-5(1), Bhopal (hereinafter referred to @asl. AO’) under Section
143(3) of the Act for Assessment Year 2017-18.
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2. We have heard the rival submissions made byethigective parties and

we have also perused the relevant materials &aitn record.

3. The assessee filed her return of income for 20A.7-18 on 07.11.2017
declaring her total income at Rs.74,230/-. Thescamas selected for limited
scrutiny under Section 143(3) of the Act under CA&SR®I notice under
Section 143(2) of the Act was served upon the asgeby email through
ITBA Portal on 25.09.2018. The reason for limiszdutiny under CASS was
large value cash deposits during demonetizatiomaamspared to return of
income. Notice under Section 133(6) of the Act waly issued to the Union
Bank of India on 02.05.2019 requiring the bankestant of the reported bank
account in SFT. It was found from the said ban&utieents that the assessee
deposited cash of Rs.11,08,000/- during demongiizat Specific queries
were issued on 18.01.2019 and 03.04.2019 requihiagassessee to furnish
the details of cash deposit and the source thergoresponse to the same, the
assessee duly submitted all details. After bemisfeed on perusal of the
details, evidences including e-submissions filed the assessee on
17.05.2019, the Ld. AO accepted the returned incohtlee assessee.
However, the same was, subsequently, found to lomewus. As per
the Ld. PCIT, it was finalized without enquiry oenfication and thus further
directed to be reassessed by the Ld. AO by involdagtion 263 of the Act.

Hence, the instant appeal before us.

4. The brief facts leading to the case is this thatassessee purchased a
plot of land admeasuring 1.019 acre from Shri Bieotga S/o Shri Kishan R/o.
of Gram Bawadia Kalan, Tehsil Huzur, Bhopal throsgie deed, registered
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at the office of the Sub-Registrar, Bhopal ¢hJ8ine, 2006, recorded in Book
No. 1-A, Vol. No. 24497, Page No. 99 to 104, Docomblo. 818 and
thereafter alongwith two co-owners entered intoagmeement for sale on
12.05.2018 and received an amount of Rs.10,58,50fiA the prospective
purchaser Shri Sanjeev Agrawal upon execution ef Agreement of Sale.
The relevant documents including the agreementle was duly furnished
before the Ld. AO during scrutiny assessment. $aiel agreement was
executed jointly to sell their lands to Shri Saujégrawal and they received
a total sum of Rs 75,00,000/- including Rs. 50,00/0in cash. In fact, the
assessee received a sum of Rs. 10,58,500/- aséwer groportionate to the
area of land belonged to her, in respect to theidemation amount decided in
between the parties. However, some dispute reglatirthe property cropped
up and a suit for specific performance was filetbleethe Hon’ble Additional
District Judge, Bhopal M.P., which was ultimatelgcceed on 13.10.2012
against which a First Appeal before the Hon’ble HiGourt of Madhya
Pradesh was filed. Relevant to mention that tHe sansaction did not
materialized and is still pending. This particufact has been placed on
record by the assessee before the Ld. AO by filmegrelevant orders passed
by the different judicial forums. The same is aldéed before us by way of
paper book on 02.01.2013, appearing from page Nt$.30 of the same. In
that view of the matter, it was the case made guihb assessee that as the
land deal remained disputed and the matter is didguthe cash was kept
with herself during the pendency of the court pesitegs and the same cash
was deposited by her during demonetization. Alleotrelevant documents
including the copy of the agreement was also filetbre the Ld. AO during

the scrutiny assessment and having regard to ttte fand circumstances of
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the case, particularly, the order passed by diftejedicial forums, the Ld.
AO accepted the plea taken by the assessee ahdrfatcepted the return of
income filed by the assessee. On the other haadiash kept by the assessee
at home idle for more than eight years was not daionbe viable particularly
when the assessee has been depositing cash irobamkegular year to year
basis in F.Y. 2014-15 & 2015-16 and therefore, lthe PCIT proposed to
initiate the proceedings under Section 263 of tle vhich was culminated
into quashing of the order dated 29.11.2009 passéér Section 143(3) of
the Act with a further direction upon the Ld. AO toake de novo
examination, enquiry and verification of the alpasts of the matter and to
pass an order afresh upon granting opportunityeafbheard to the assessee,
on the premise that the Ld. AO failed to conduetitivestigation on the facts
required to be examined and verified to completgessment as per law
particularly in view of amended provision of Clausg to Explanation 2 of
Section 263(1) of the Act.

5. It appears from the records placed before us alsd scrutiny
assessment order dated 29.11.2019 passed by thé&Qdhat sufficient
enquiry was made to the issue involved in thisipaldr case including the
source of deposit of cash of Rs.11,08,000/- by #Hssessee during
demonetization period. The said fact is evideramfr the following
observation made by the Ld. AO :

“3. The reason for Limited Scrutiny was communidatie the assessee by the now us

143(2) of Income Tax Act, 1961 on 25.09.2018 bhyilehraugh ITBA portal.

4, Notice u/s 133(6) of the Income Tax Act, 1964 issued to the Union Bank India
on 02.05.2019 requiring the bank statement of thported bank account in SFT.
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6.

According to the information/documents receivednftbie bank, it is seen that the assessee
has deposited cash of Rs. 11,08,000/- during detizatien.

5. Notices u/s 142(1) of the Act, along with spedjuestionnaire was issued on
15.01.2019 and 03:04 2019 requiring the assessdariish the details of cash deposited
by her during demonetization and their sources. agsessee was further summoned u/s
131 of the Income Tax Act 1961 on 16.05.2019.

6. In response to the notices us 142(1) of themedax Act, 1961, the AR of the
assessee CA Shri Amit Jain made e-submissions.06.2@19. According to the assessee
she had entered into an agreement to sale a lacatdol at Bawadia Kalan on 12.05, 2008
to Shn Sanjeev Agrawal s/o Shi SK Agrawal Sheurasshed copy of said agreement as
edence According to the submission of the assasgg®rted by the said agreement three
putative sellers had agreed to jointly sell theandls to Shri Sanjeev Agrawal and they
received a total sum of Rs 75,00,000/- and ouhisfdum of Rs 50,00,000/- was received in
cash. The assessee received a sum of Rs 10.58/5@@&h in proportion to her share in
land being sold. The AR of the assessee has fusdhiemitted that the land deal got
disputed between the sellers and the buyer andhtitéer is subjudice. Since the land deat
did not materialize therefore the assessco had kieptcash with herself during the
pendency of the court proceedings and the same weash deposited by her during
demonetization The assessee has furnished cogye#raent to sale and the relevant court
order in support of the claim of the property digpurhese submissions of the assessee are
placed on record

7. The submission of the assessee was considedetbaind satisfactory. In view of
the above the returned total income of the assdssessessed u/s 143(3) of the Income Tax
Act, 1961, for AY 2017-18 is as under:

S. No Particulars of Incom Income
1 Returned total income of the asse: Rs: 74,23
2 Assessed total income of the asse Rs. 74,23(

Assessed us 143(3) of the Income Tax Act, 196hasalssue demand notice and challan
Charge interest us 234A 2348 234C & 234D as peesulf any. Give credit to prepaid
taxes, if any, after necessary verification.”

In fact, we find without going into this partlan aspect of the matter

that the assessee though received the amounthnoca®f the agreement for

sale entered into by the assessee alongwith twowoers with the

prospective purchaser, namely, Sanjeev Agrawalsainee was kept with him

due to the dispute arose in regard to the titléhef property resulting into

court proceedings initiated by the parties and peagling adjudication before
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different judicial forums, the Ld. CIT(A) sought tovoke the provision of
Section 263 of the Act attempting to take advantafd&xplanation 2 of
Clause (a) of Section 263(1) of the Act alleging epaquiry and/or
investigation conducted by the Ld. AO on this marar fact of depositing
cash of Rs.11,08,000/- by the assessee which ircansidered opinion, is
nothing but non-application of mind and furthelotwable exercise of power,
arbitrary, whimsical and erroneous in nature. Ihs tregard, we have
considered the judgment passed by the Mumbai ITAThe case of Sh.
Narayan TatuRane Vs. ITO, I.T.A. No. 2690/2691/MR2@1/6, dt. 06.05.2016
as relied upon by the Ld. AR. The same examinedtiope of enquiry under

Explanation 2(a) to section 263 in the followingras:-

“20. Further clause (a) of Explanation states that erder shall be deemed to be
erroneous, if it has been passed without makinguieieg or verification, which should
have been made. In our considered view, this poovihall apply, if the order has been
passed without making enquiries or verification etha reasonable and prudent officer
shall have carried out in such cases, which mehastthe opinion formed by Ld Pr. CIT
cannot be taken as final one, without scrutinisthg nature of enquiry or verification
carried out by the AO vis-a-vis its reasonableniesthe facts and circumstances of the
case. Hence, in our considered view, what is relef@ clause (a) of Explanation 2 to sec.
263 is whether the AO has passed the order aftawica our enquiries or verification,
which a reasonable and prudent officer would haweried out or not. It does not
authorise or give unfettered powers to the Ld Al @ revise each and every order, if in
his opinion, the same has been passed without palguiries or verification which
should have been made. In our view, it is the resibdity of the Ld Pr. CIT to show that
the enquiries or verification conducted by the A@swiot in accordance with the enquries
or verification that would have been carried outdyrudent officer. Hence, in our view,
the question as to whether the amendment brougby iway of Explanation 2(a) shall
have retrospective or prospective application shall be relevant.”

7. We note that the said amendment gives powdretcd. PCIT to see as
to whether the Ld. AO has passed order upon cargat enquiries or
verification which a reasonable and a prudent effwould have carried out

but the explanation did not confer a special oetiefed right and/or power in
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the hands of the PCIT to revise each and everyr@deording to his whims
and fancies alleging the order passed by the Ld.isAReing passed without
making enquiry or verification which ought to haveen made by a prudent
officer. Rather the statutory duty, on the othandy cast upon the PCIT is to
show distinctly that the same has not been condymteperly by the Ld. AO
which, in our considered opinion, in this particulact of case, is found to be
just opposite as it is established from the obdemvamade in the order so
passed by the Ld. AO. The fact of the case anddh®borative evidences is
sufficient enough to accept the plea taken by Hsessee in not depositing the
amount in Bank and kept it with him for a long pelriparticularly keeping in
view of the order passed by the Hon’ble Additiodastrict Judge, Bhopal
M.P. and the proceeding pending in First Appeabteethe Hon’ble High
Court at M.P.

8. Even otherwise, it is also held in several dens that the said
Explanation does not give unfettered power to téTRo assume revisional-
jurisdiction to revise every order of the Assess{dfficer to re-examine the
issues already examined during assessment-progeedin is judicially

interpreted in several decisions that the intentioin legislature behind
introduction of Explanation 2 could not have beerehable the PCIT to find
fault with each and every assessment-order in utelthierms, since such an
interpretation would lead to unending litigatiordahere would not be any point

of finality of assessment-proceeding done by Ld. AO

9. So far as the jurisdiction of the Ld.PCIT un&exction 263 of the Act

Is concerned, we have carefully considered themedd relied upon by the
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assessee in the case of CIT vs. Nirma Chemical&§\(&.) Ltd. (supra). We
find, while holding the Tribunal committed an erforupholding the exercise
of powers under section 263 of the Act by the LHI(&) to be valid in the
facts and circumstances of the case, the Hon’bl@tChas been pleased to

observe as follows:

“24. There is another aspect of the matter. Theessse had challenged jurisdiction of the
Commissioner of Income-tax to exercise powers useeiion 263 of the Act. For an order
of the Assessing Officer to be interfered with iereise of revisional powers the
Commissioner of Income-tax has to find in the finstance that the order is erroneous
and, secondly, the order is prejudicial to theenaists of the revenue. The conditions are
twin condition's as held by the Apex Court and kaftthem have to be fulfilled before the
Commissioner of Income-tax can exercise jurisdictiader section 263 of the Act. In the
case of Malabar Industrial Co. Ltd. v. CIT [200042 ITR 83 the Apex Court has held
(headnote) : "The phrase 'prejudicial to the inwteeof the revenuel has to be read in
conjunction with an erroneous order passed by theeasing Officer. Every loss of revenue
as a consequence of an order of the AssessingeOffamnot be treated as prejudicial to
the interests of the Revenue. For example, whdname-tax Officer adopted one of the
courses permissible in law and it has resultedosslof revenue; or where two views are
possible and the Income-tax Officer has taken éew with which the Commissioner does
not agree, it cannot be treated as an erroneousnmejudicial to the interests of the
revenue, unless the view taken by the Income-tice®is unsustainable in law."

25. Applying the aforesaid tests to the facts ef ¢hse it is not possible to uphold the
order of the Tribunal as regards jurisdiction afteonsidering the law enunciated by the
Apex Court. The Assessing Officer after making ishagiries, as noted hereinbefore,
adopted one view and granted partial relief undexcton 80-1 of the Act. The
Commissioner of Income-tax takes a different vieth® matter. However, that would not
be sufficient to permit the Commissioner of Incdeneto exercise powers under section
263 of the Act because when two views are posaitilehe Commissioner of Income-tax
does not agree with the view taken by the Asseg3ficer, the assessment order cannot
be treated as erroneous and prejudicial to therigges of the revenue unless the view taken
by the Assessing Officer is unsustainable in lakatTs not the position in the present
case. In fact even the partial denial of relief andection 80-1 of the Act has been found
to be incorrect by the appellate authority. Therefoexistence of two views stands
established. In the aforesaid circumstances, then@issioner of Income-tax could not
have exercised jurisdiction under section 263 efAlst as per settled legal position.

26. The view expressed by this court in the cas8hafshi Theatre (P.) Ltd. (supra),
therefore, is in consonance with not only the resmient of law but concludes the issue
insofar as the present case is concerned. Just & mot possible to decide grant of
investment allowance in relation to one or the oitem without considering the eligibility
thereof, similarly deduction under section 80fitte Act cannot be considered without
deciding whether a particular portion of profits drgains has been derived from an
industrial undertaking which fulfils the requisitenditions stipulated by the section.



ITA No.86/Ind/202: 9
Smt. Sudha Modi vs. PCIT (A.Y. 2017-18)

27. In the aforesaid set of facts and circumstarufehe case and the view that the court
has adopted, it is not necessary to enter into disgussion as regards merits of the
controversy which has been brought before this ttoyithe other questions at the instance
of the assessee and the question at the instanite oévenue. The reference is answered
accordingly by holding that the Tribunal committ@a error in upholding the exercise of
powers under section 263 of the Act by the Comamissiof Income-tax to be valid in the
facts and circumstances of the case, when notveaythere a prohibition as stipulated by
Explanation (c) of section 263 of the Act but etke twin requirements, viz., pre-
conditions for exercise of jurisdiction under sent263 of the Act were not fulfilled.

28. The reference stands disposed of accordingigrershall be no order as to costs.”

10. There is no iota of doubt that the Ld. AO haglema detailed enquiry in
the case of the assessee in the scrutiny procegquhnicularly, in regard to the
issue raised by the Ld. PCIT in the order impugnedpon making the
exhaustive enquiry and excessive documents so@lagdhe assessee before
the Ld. AO, the return of income filed by the asseshas been accepted. We
would like to mention that though the PCIT soughjuistify his point of view in
holding the order passed by the Ld. AO erroneouassto prejudicial to the
interest of the Revenue due to lack of enquiryhdimaing is totally found to be
non-applicability of mind and a colorable exeradegpower by the PCIT. We
find that in this case proper and adequate endpaisybeen conducted by the Ld.
AO in regard to the entire aspect of the matterti@darly, the Court case
relating to the dispute on the land and the orgssed by different judicial
forums and upon adequate examination of the recoladsed by the assessee,
the assessment was completed. Simply because dneynwas deposited
during demonetization the same cannot lead to dmelgsion of having any
ingenuine plea of the assessee as narrated aftwes, the order passed by the
Ld. PCIT quashing the order passed by the Ld. A@ihg it erroneous and
prejudicial to the interest of the Revenue dueatik lof adequate enquiry is not

sustainable in the eye of law. In that view of thatter, under the particular
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facts and circumstances of the case, when recosilse sufficient enquiry has
been conducted by the Ld. AO in coming to a conciusind completing the
assessment, the impugned order invoking a provisiddection 263 of the Act
in a mechanical and stereo type manner withoungpkato consideration the
factual matrix of the matter, is found to be nostainable in law and thus

guashed.

11. Inthe result, appeal filed by the assessakowed.

\ This Order pronounced on  29/03/2023 |

Sd/- Sd/-
(BHAGIRATH MAL BIYANI) (MADHUMITA RQY)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Indore; Dated 29/03/2023
S. K. Sinha, Sr. PS True Copy
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